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Eaton Cummins Automated Transmission Technologies Purchase Order Terms and Conditions   
   
These purchase order terms and conditions will be applicable to all purchase orders issued by Eaton Cummins   

Automated Transmission Technologies (“Buyer”).  If there is a conflict between these terms, the information on the face 

of the PO, or any attachments on the PO, the terms on the face of the PO will take precedence over these terms, and 

these terms will take precedence over any other attachment.  If the PO is issued in conjunction with a detailed contract 

between the parties, the terms of the contract will take precedence over all other terms.   

   

1. Acceptance of Order: Buyer shall not be bound by this order until Seller executes and returns to Buyer the 

acknowledgement copy of this order.  Seller shall be bound by this order and its terms and conditions when it 

executes and returns the acknowledgment copy, when it otherwise indicates its acceptance of this order, when it 

delivers to Buyer any of the items ordered herein or when it renders for Buyer any of the services ordered herein. This 

order expressly limits acceptance to the terms and conditions stated herein, and any additional or different terms or 

conditions proposed by Seller are rejected unless expressly assented to in writing by Buyer. No contract shall exist 

except as herein above provided, unless otherwise mutually agreed by the parties hereto in writing.  Any reference to 

Seller’s quotation will be for informational purposes only and shall not be construed as acceptance of Seller’s terms 

and conditions.   

   

2. Amendments: The parties agree that this order, including the terms and conditions on the face and reverse side 

hereof together with any documents attached hereto or incorporated herein by reference, contains the complete and 

final contract between Buyer and Seller, and that no agreement or understanding to modify this order shall be binding 

upon Buyer unless in writing and signed by Buyer's authorized representative.  No amendment shall be effected by 

acknowledgement or acceptance of invoices, shipping documents or other forms or documents containing terms or 

conditions different from or in addition to these.  All specifications, drawings, and data submitted to Seller with this 

order or referred to by this order are hereby incorporated herein and made a part of this order.  No waiver of any 

breach or default and no course of dealing, course performance or usage of trade shall constitute a waiver of any 

other breach or default, amendment, or addition.   

   

3. Pricing: No specific charge shall be made for lead time, preservation, lot sizes or storage unless agreement has been 

established in writing. Neither lead times nor prices may be increased without documented justification and 

reasonable notice to Buyer and commercially reasonable opportunity for Buyer to negotiate such changes. Seller 

represents and warrants that all taxes have been paid, that no taxes have been unpaid, and that there will be no liens 

placed on the Products or Equipment with the passage of time.    

   

4. Changes: Buyer reserves the right at any time to make changes by written instruction or by verbal instruction 

confirmed in writing by Seller, to any one or more of the following: (a) specifications, drawings and data incorporated 

in this order; (b) methods of shipment or packing; (c) place of delivery; (d) time of delivery; (e) manner of delivery; 

and (f) quantities. Seller shall not change its specifications, materials, material suppliers, testing process or locations, 

or production process or locations without the prior notice to and written approval from Buyer and assuring that such 

change will have no effect on the Product’s conformance to Contract Conditions.  Changes do not affect the 

enforceability of these PO Terms and Conditions.     

   

If any such change causes an increase or decrease in the cost of, or the time required for, performance of this order, 

Seller will be entitled to claim an equitable adjustment in the price or delivery schedule, or both. Any claim for 

adjustment under this Article shall be waived unless asserted within twenty (20) days from the date of receipt by Seller 

of the change order, provided, however, that Buyer, if it decides in its sole discretion that the facts justify such action, 

may receive and act upon any such claim submitted at any time prior to final payment under this order.  Any claim by 

Seller for adjustment under this Article must be approved by Buyer in writing before Seller proceeds with such change. 
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Price increases shall not be binding on a Buyer unless evidenced by a purchase order change notice or revision issued 

and signed by Buyer’s authorized representative.   

   

   

5. Delivery: Time is of the essence in the performance of this order, and if delivery of items is not made in the quantities 

and at the times specified, or rendering of services is not completed at the times specified, Buyer reserves the right 

without liability, and in addition to its other rights and remedies, to take either or both of the following actions: (a) 

direct expedited routings of items (the difference in cost between the expedited routing and the order routing costs 

shall be paid by Seller); (b) terminate this order by notice effective when received by Seller as to stated items not yet 

shipped or services not yet rendered and to purchase substitute items or services elsewhere and charge Seller with 

any loss incurred.   

   

Delivery terms as specified on the face of the PO shall be interpreted in accordance with the most current ICC Incoterms. 

Product transfers ownership when it leaves Seller’s dock, unless Seller is providing product to Buyer on consignment as 

specified in writing by a preexisting agreement or unless otherwise specified in this purchase order. Seller shall be liable 

for excess transportation charges, delays or claims resulting from Seller’s deviation from Buyer’s routing instructions. 

Neither party shall be liable for excess costs or deliveries or defaults due to causes beyond its control and without fault 

or negligence provided, however, that when Seller has a reason to believe that deliveries will not be made as scheduled, 

written notice setting forth the cause of the anticipated delay will be given immediately to Buyer. If Seller's delay or 

default is caused by the delay or default of a subcontractor, such delay or default shall be excusable only if it arose out 

of causes beyond the control of both Seller and subcontractor and without the fault or negligence of either of them and 

the items to be furnished or services to be rendered were not obtainable from other sources in sufficient time to permit 

Seller to meet the required delivery or performance schedule.    

   

Buyer will have no liability for payment for items delivered to Buyer which are in excess of quantities specified in this 

order and delivery schedules. Such items shall be subject to rejection and return at Seller's expense, including 

transportation charges both ways. Buyer will not be liable for any material or production costs incurred by Seller in 

excess of the amount or in advance of the time necessary to meet Buyer's delivery schedules.  Seller shall, upon Buyer’s 

request, suspend shipment and delivery of Product to be furnished hereunder at no cost.   

   

Seller waives its right to any mechanic’s or other lien for work done or material furnished hereunder, and agrees that no 

such lien will be asserted. Seller will obtain for Buyer, upon delivery and before final payment, similar waivers or 

releases of lien rights from all parties supplying labor and/or material for Seller. Seller shall hold Buyer harmless from 

and promptly satisfy any and all such liens and claims.   

   

6. Inspection and Acceptance: Payment for any items under this order shall not constitute acceptance thereof. The date 

payment is due will be ninety (90) days from the later of the date when Buyer receives a correct invoice or the date 

when Buyer receives conforming items, unless otherwise specified on the face of this purchase order. All items 

purchased hereunder are subject to inspection. Buyer may make Inspections, including quality surveys/audits, and 

testing at any stage of the manufacture or delivery of Products (“Inspection”). Seller or subcontractor, without 

additional charge, shall provide all reasonable facilities and assistance required for safe and convenient Inspection.  

Buyer shall not unduly delay the work while conducting such Inspections. Buyer shall not be liable for any reduction in 

value of samples used in connection therewith, nor shall any rejected Products be delivered to Buyer. Buyer may also 

conduct Inspection of Products at the Buyer’s destination, either before or after payment or before or after 

acceptance. Buyer’s Inspection, or lack thereof, shall not relieve Seller of responsibility for Products not in accordance 

with Contract Conditions, imply approval or acceptance by Buyer, or waive Seller’s responsibility for latent or patent 

defects, fraud, gross mistake or warranty.     

   

Acceptance of all or any part of the items shall not be deemed to be a waiver of Buyer's right either to cancel or to 

return at Seller's risk and expense all or any portion of the items because of failure to conform to this order, or by 
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reason of defects, latent or patent, or other breach of warranty, or to make any claim for damages, including 

manufacturing costs, damage to materials, or articles caused by improper boxing, crating or packing, and loss of profits 

or other special damages incurred by Buyer. Such rights shall be in addition to any other remedies provided by law.   

   

Buyer shall not be liable for failure to accept any of the items, if such failure is the result of any cause beyond the control 

of Buyer. Among such causes, but not definitive thereof, are fires, floods, Acts of God, strikes, differences with 

employees, casualties, delays in transportation, shortages of cars, inability to obtain necessary materials or machinery or 

total or partial shutdown of Buyer's plant for any cause. Acceptance of any of the items shall not bind Buyer to accept 

future shipments, nor deprive it of the right to return items already accepted.   

   

7. Rejection: In the event of a breach of warranty, or if any Products are not in accordance with the instructions,  
specifications, drawings, data, or Seller’s warranties (express or implied), Buyer may, at its sole discretion: (a) reject 

such Products and require Seller, at Seller’s expense including transportation cost, to inspect and sort out non-

conforming   
Products, or to rework non-conforming Products to render such Product conforming, or to scrap the non-conforming 

Product and replace such Products in a timely manner to ensure Buyer’s production weight is maintained, (b) rework 

any such Products at Seller’s expense at a location of the Buyer’s choosing, basing charges on Buyer’s then-current 

hourly rate, or (c) cancel the order, in whole or in part, without charge to the Buyer.  In the event that Buyer brings in a 

third party on Seller’s behalf to inspect, sort or rework the non-conforming products delivered by Seller, the third party 

shall be subject to reasonable approval by Seller.  Additional charges as determined by Buyer may be incurred including, 

but not limited to, scrap, rework transmission damage, tear down/re-test expenses, premium freight, assembly 

disruptions/work stoppage, and administrative expenses.  The parties involved will negotiate these charges in good 

faith.   

   

8. Packing, Transportation and Containers: No charges for packing, kitting, drayage, carriage or containers will be 

allowed unless specified on the face of this order. Seller shall prepare, at its expense, labels for the boxes and shipping 

containers containing such information, if any, as Buyer may specify. Seller shall pack and preserve the Products so 

they will arrive at the designated delivery point free from damage and in such a condition as to permit reasonable 

handling and storage under normal environmental conditions without detrimental effects in accordance with Buyer’s 

packaging standards. Seller shall be liable for damage to materials or articles described herein caused by improper 

boxing, crating or packing.   

   

9. Seller’s Warranties: Seller hereby warrants that the items furnished hereunder shall be free from defects in material, 

workmanship and design, of merchantable quality and fit for Buyer's purposes and that they shall conform with 

Buyer's instructions, specifications, drawings and data. Seller hereby further warrants that the items furnished 

hereunder shall conform to all representations, affirmations, promises, descriptions, samples or models forming the 

basis of this order. Seller agrees that these warranties shall survive acceptance of the items and shall run to the 

Buyer’s successors, assigns, customers and users. Seller further warrants that all services performed for or on behalf 

of Buyer will be performed in a competent, workmanlike manner and shall be free from faults and defects. Said 

warranties shall be in addition to any warranties of additional scope given by Seller to Buyer. None of said warranties 

and no other implied or express warranties shall be deemed disclaimed or excluded unless evidenced by a purchase 

order change notice or revision issued and signed by Buyer's authorized representative.   

   

10. Interchangeability: All items purchased hereunder (or parts thereof) are to be completely interchangeable with 

like items (or parts thereof) purchased from Seller previously by Buyer or Buyer's customer. To this end, all designs, 

processes or procedures used by Seller in supplying like items (or parts thereof) previously are to be used by Seller in 

supplying the items (or parts thereof) purchased herein. Any deviation to any of Seller's design, processes or 

procedures requires Buyer's prior written approval. Seller shall be liable for all of Buyer's costs associated with the 

discovery and retrofit of non-interchangeable items or parts thereof resulting from Seller's failure to comply with the 

requirements of this Article.   
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11. Property of Buyer: Unless otherwise provided in this order or agreed to in writing, property of every description 

including but not limited to all tooling, tools, equipment and material furnished or made available to Seller, title to 

which is in Buyer, and any replacement thereof shall be and remain the property of Buyer. Such property other than 

material shall not be modified without the written consent of Buyer. Such property shall be plainly marked or 

otherwise adequately identified by Seller as being owned by Buyer and shall be safely stored separately and apart  

from Seller's property. Seller shall not use such property except for performance of work hereunder or as authorized 

in writing by Buyer. Such property while in Seller's possession or control shall be listed in writing and kept in good 

condition, shall be held at Seller's risk, and shall be kept insured by Seller, at its expense, in an amount equal to the 

replacement cost with loss payable to Buyer. To the extent such property is not material consumed in the 

performance of this order, it shall be subject to inspection and removal by Buyer and Buyer shall have the right of 

entry for such purposes without any additional liability whatsoever to Seller. As and when directed by Buyer, Seller 

shall disclose the location of such property, prepare it for shipment and ship it to Buyer in as good condition as 

originally received by Seller, reasonable wear and tear excepted.   

   

12. Special Tooling: The term "special tooling" as used in this Article shall be deemed to include all jigs, dies, 

fixtures, molds, patterns, special cutting tools, special gauges, special test equipment, other special equipment and 

manufacturing aids, and drawings and any replacements of the foregoing, acquired or manufactured or used in the 

performance of this order, which are of such a specialized nature that, without substantial modification or alteration, 

their use is limited to the production of the items or parts thereof or performance of the services of the type required 

by this order. The term does not include (a) items of tooling or equipment heretofore acquired by Seller, or 

replacement thereof, whether or not altered or adopted for use in the performance of this order, (b) consumable 

small tools, (c) general or special machine tools or similar capital items, or (d) tooling, title to which is in Buyer.   

   

Seller agrees that special tooling shall be retained and not used or reworked except for performance of work hereunder 

or as authorized in writing by Buyer. While in Seller’s possession or control, Seller warrants that it will keep the tooling in 

good condition fully covered by insurance, and will replace it when lost, destroyed, or necessary for performance of 

work hereunder. All Product manufactured by Seller for which Buyer special tooling was used in the course of 

manufacture shall not be sold by the Seller to anyone other than the Buyer without prior and express written consent. 

Upon cessation or termination of the work under this order for which the special tooling is required, Seller shall furnish 

Buyer a list of the items, parts or services for the manufacture or performance of which such special tooling was used or 

designated and a list indicating where each item of the special tooling is located, and shall transfer title to and 

possession of the special tooling to Buyer for an amount equal to the unamortized cost thereof, or dispose thereof as 

Buyer may direct in writing. In addition, Buyer will have the right to take possession of, including the right of entry for 

such purpose, any special tooling, title to which Buyer acquires hereunder, without any additional liability whatsoever to 

Seller.   

   

13. Confidentiality and Inventions: All information furnished or made available by Buyer to Seller or to Seller’s 

employees or subcontractors in connection with the items or services covered by this orders shall be treated as 

confidential and shall not be disclosed by Seller, its employees and subcontractors to any third party either in whole 

or in part without Buyer’s prior written consent. All Product manufactured by the Seller in accordance with Buyer’s 

designs, drawings, processes, compositions of material, specifications, software, mask works or other technical 

information shall not be sold by the Seller to anyone other than the Buyer without prior and express written consent. 

Seller agrees not to assert any claim against Buyer with respect to any information which Seller may have disclosed, or 

may hereafter disclose, to Buyer in connection with the items or services covered by this order.    

   

Seller agrees that all designs, drawings, processes, compositions of material, specifications, software, mask works or 

other technical information made or furnished by Seller in connection with the items or services covered by this order, 

including all rights thereto, shall be the sole and exclusive property of Buyer, free from any restriction, and Seller shall 

protect same against unauthorized disclosure to or use by any third party. If the purchase of Product or completion of 
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services ordered requires development or design work, any intellectual property right arising from such work shall 

accrue to the Buyer unless design elements were proprietary to the Seller. In the event Seller creates copyrightable 

material of any form pursuant to this purchase order, Seller agrees to and does hereby assign to Buyer the sole 

ownership right in such copyrightable material.   

   

Seller agrees that, as to all inventions, discoveries, patents, copyrights, trade names, trade secrets, mask works, and 

improvements in such designs, drawings, processes, compositions of material, specifications, software, mask works or 

other technical information made or furnished by Seller in connection with the items or services covered by this order, 

Seller will promptly identify and disclose such inventions or improvements to Buyer and execute or obtain the execution 

of any papers as may be necessary to perfect ownership of the inventions or improvements or as may be necessary in 

the obtainment, maintenance, or enforcement by Buyer of any patent, trademark, copyright, trade secret, mask work 

right or other proprietary right pertaining to the inventions or improvements. The confidentiality provisions and the 

obligations of this paragraph shall survive termination or completion of this order.   

   

14. Intellectual Property Indemnification: Seller agrees (a) to defend, indemnify and hold harmless Buyer, its 

customers, affiliates and subsidiaries, and each of their respective shareholders, equity holders, officers, directors, 

agents, employees, successors and assigns from and against all costs, claims, demands, losses, suits, damages, liability 

and expenses (including reasonable attorneys’ fees) arising out of any suit, claim or action for actual or alleged direct 

or contributory infringement of, or inducement to infringe, any United States or foreign patent, trademark, copyright, 

mask work, trade secret, know-how or other intellectual property or proprietary right by reason of the manufacture, 

use or sale of the items or services covered by this order, including infringement arising out of compliance with 

specifications furnished by Buyer, or for actual or alleged misuse or misappropriation of a trade secret resulting 

directly or indirectly from Seller’s actions, (b) to waive any claim against Buyer under the Uniform Commercial Code as 

adopted by the State of Indiana, U.S.A. or otherwise, including hold harmless or similar claim, in any way related to a 

claim asserted against Seller or Buyer for patent, trademark, copyright or mask work right infringement or the like, 

including claims arising out of compliance with specifications furnished by Buyer, and (c) that Buyer shall have a  

worldwide, nonexclusive, royaltyfree, irrevocable license to use, sell and have sold, repair and have repaired, and 

reconstruct and have reconstructed the items covered by this order.  Seller assigns to Buyer all right, title and interest 

in and to all trademarks, copyrights, and mask work rights in any material created for Buyer in connection with this 

order.  The obligations of this paragraph shall survive termination or completion of this order.   

   

15. Indemnification: Seller further agrees to indemnify, defend and hold harmless Buyer, its customers, affiliates 

and subsidiaries and each of their respective shareholders, equity holders, officers, directors, agents, employees, 

successors and assigns from and against all losses, costs, damages, claims, demands, suits, actions, proceedings, 

subrogations and expenses (including court costs and reasonable attorneys’ fees), or other liabilities, directly or 

indirectly arising out of or relating to this order, or the services performed or items delivered under this order, except 

for items manufactured entirely to Buyer’s specifications, which are claimed or made by any person, firm, association 

or corporation, including employees, workers, servants or agents of Seller and its subcontractors arising from any 

cause or for any reason whatsoever.  Additionally, Seller agrees to indemnify, defend and hold harmless Buyer and the 

aforementioned parties from and against aforementioned damages and liabilities directly or indirectly arising out of or 

relating to (a) any breach of any representation, warranty or covenant of this Commitment or any order by Seller, (b) 

any negligent or intentional acts or omissions or willful misconduct of Seller, (c) any failure of Seller to comply with or 

observe any applicable law, (d) any injury, disease, or death of any person, fine, penalty, or damage to or loss of any 

property, by whomever suffered, which is claimed to have resulted in whole or in part from the use of services 

performed in response to this order or the purchase, sale, use or operation of any Product delivered in response to 

this order, including Seller’s provision thereof, or any actual or alleged defect in such Product, whether latent or 

patent, including any alleged failure to manufacture the Products according to Buyer requirements or specifications, 

or to provide adequate warnings, labeling or instructions specified by Buyer, (e) any product recall, (f) any third party 

claim regarding Seller’s performance under this Agreement.  Seller further agrees, upon receipt of notification, to 

promptly assume full responsibility for the defense of any and all such suits, actions or proceedings which may be 
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brought against Seller or against Buyer.  In the event Buyer’s machinery or equipment is used by Seller in the 

performance of any work that might be required under this order, such machinery or equipment shall be considered 

as being under the sole custody and control of Seller during the period of such use by Seller.   

   

16. Insurance: Seller agrees to indemnify and protect Buyer against all liability, claims or demands for injuries or 

damages to any person or property growing out of the performance of this order. Seller further agrees to furnish 

evidence of insurance showing that Seller has and will maintain adequate insurance coverage during the life of this 

order or in the opinion of Buyer, including but not limited to workman’s compensation and employer’s liability (and 

any other coverage required by law), comprehensive general liability including contractual and products liability, and 

automotive liability. Special insurance requirements, if any, may be specified elsewhere in this purchase order. Such 

evidence of insurance must set forth the name of the insurer, policy number, expiration date, and limits of liability. 

Compliance by Seller with insurance requirements does not in any way affect Seller’s indemnification of Buyer under 

Article 15 above.   

   

17. Cancellation: Buyer shall have the right to cancel for default all or any part of the undelivered portion of this 

order if Seller fails to make reasonable progress towards completion of the order at the times specified, if Seller does 

not make deliveries as specified in the delivery schedule, if Seller breaches any of the terms hereof including 

warranties of Seller, if any bankruptcy or insolvency proceeding is brought by or against Seller, if a receiver is 

appointed or applied for, if Seller makes an arrangement, extension or assignment for the benefit of creditors, if Seller 

dissolves or otherwise ceases to exist or liquidates all or substantially all of its assets, if Seller becomes insolvent or if 

Seller generally does not pay its debts as they become due. If this order is cancelled for default, Buyer may require 

Seller to transfer title and deliver to Buyer any (1) completed items, and (2) partially completed items and materials, 

parts, tools, dies, jigs, fixtures, plans, drawings, information, and contract rights that Seller has specifically produced 

or acquired for the terminated portion of this order. Upon direction of Buyer, Seller shall also protect and preserve 

property in its possession in which Buyer has an interest. The rights and remedies of Buyer set forth in this Article are 

in addition to, and not in lieu of, any other remedies which Buyer may have in law or equity or pursuant to other 

Articles of this order. If, after cancellation pursuant to this Article, it is determined by a court of competent 

jurisdiction, or otherwise, that the Seller was not in default, or that the default was excusable, the rights and 

obligations of the parties shall be the same as if the termination had been issued pursuant to Article 18 hereof.   

   

18. Termination: Buyer may terminate performance of work under this order in whole or from time to time in part 

by written notice of termination, whereupon Seller will stop work on the date and to the extent specified in the notice 

and terminate all orders and subcontracts to the extent they relate to the terminated work. Seller will promptly advise 

Buyer of the quantities of applicable work and material on hand or purchased prior to termination and the most 

favorable disposition that Seller can make thereof. Seller will comply with Buyer's instructions regarding transfer and 

disposition of title to the possession of such work and material. Within 60 days after receipt of such notice of 

termination, Seller will submit all its claims resulting from such termination. Buyer will have the right to check such 

claims at any reasonable time or times by inspecting and auditing the records, facilities, work or materials of Seller 

relating to this order. Buyer will pay Seller without duplication, the order price for finished work accepted by Buyer 

and the cost to Seller of work in process and raw material allocable to the terminated work, based on any audit Buyer 

may conduct and United States generally accepted accounting principles; less, however, (a) the reasonable value or 

cost (whichever is higher) of any items used or sold by Seller without Buyer's consent; (b) the agreed value of any 

items used or sold by Seller with Buyer's consent; and (c) the cost of any defective, damaged or destroyed work or 

material. Buyer will make no payments for finished work, work in process or raw material fabricated or procured by 

Seller in excess of any order or release. Notwithstanding the above, payments made under this Article shall not 

exceed the aggregate price specified in this order less payments otherwise made or to be made, and adjustments shall 

be made reducing the payments hereunder for costs of work in process and raw material to reflect on a pro rata basis 

any indicated loss on the entire order had it been completed. Payment made under this Article constitutes Buyer's 

only liability in the event this order is terminated hereunder. Except as otherwise provided in this order, the 

provisions of this Article will not apply to any cancellation by Buyer for default by Seller or for any other cause allowed 
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by law or under this order. Except as otherwise provided in Article 17, the provisions of this Article will not apply to 

any cancellation by Buyer for default by Seller. In no event shall Seller be entitled to anticipatory profits or to special 

or consequential damages under this order.   

   

19. Compliance with Applicable Laws: Seller agrees that, in the performance of this order, it will comply with all 

applicable laws, statutes, rules, regulations or orders of the jurisdiction where work performance under this order is 

carried out, as well as all applicable laws of the United States of America, including but not limited to the U.S. Foreign 

Corrupt Practices Act (“FCPA”), Trading With The Enemy Act, Arms Export Control Act, the Export Administration Act  

of 1979, the International Traffic in Arms Regulation, the International Emergency Economic Powers Act, U.S. Export 

Controls, and regulations of the Office of Foreign Assets Control.   

   

Seller will not resell, transfer or sell the Products in violation of U.S. Export Controls.  Any technical data or services 

exported from the United States in furtherance of this Commitment or any order and any item or defense article which 

may be produced or manufactured from such technical data or services may not be transferred to a person in a third 

country or to a national of a third country except as specifically authorized in this Commitment or any order and, if 

required by U.S. Export Controls, only if the prior written approval of the appropriate United States governmental 

authority has been obtained, including but not limited to the U.S. Department of State and the U.S. Department of 

Commerce.  Any action by Seller or its agents determined in good faith by Buyer to be in contravention of U.S. Export 

Controls shall result in termination of this Commitment or any order.   

   

Seller hereby warrants and certifies that none of the Products are or will be manufactured with child, indentured, forced 

or prison labor.   

   

Seller represents and warrants that (i) all Products shipped under this commitment or any order shall be marked 

accurately and in full compliance with applicable law as required; (ii) that no Product sold hereunder is manufactured, 

produced or imported into the U.S. with the direct or indirect support of a “countervailable subsidy” (as defined in 19 

U.S.C. § 1677(5)(B)) from the government of the Seller’s country (origin of Products) or any public entity or 

governmental authority thereof; and (iii) that the U.S. Department of Commerce has not determined that the 

importation of any such Products into the U.S. either materially injures, threatens with material injury, or retards the 

establishment of the U.S. industry in which the Products belong, as set forth in the United States Anti-Dumping Law.  

Seller acknowledges and agrees that its indemnification obligation for any breach of this Section shall extend to any 

antidumping duties which may be imposed on the Products as a result of such breach.  Buyer reserves the right to 

instruct Seller to mark the Products with patent markings and Seller shall timely comply with all such instructions.   

   

The provisions of the Equal Opportunity Clauses pursuant to Section 202 of Executive Order 11246, as amended; 41 CFR   

Section 60-1.40, 60-300.5(a) and 60-741.5(a); and for workers with disabilities as set forth in 41 CFR Sections 741.1 and 

60-741.5 for special disabled veterans and veterans of the Vietnam Era as set forth in 41 CFR Section 60-250.4; 

employee notice requirements set forth in 29 CFR Part 471, Appendix A to Subpart A; as well as for Executive Order 

13201 (Beck Notice) applicable to the Seller and its subcontractor(s) are herein incorporated by reference.  Further, 

sellers who (1) are not otherwise exempt as provided by 41 CFR 60-1.5, (2) have 50 or more employees and, (3) have a 

contract, subcontract or purchase order amounting to $50,000 that is necessary to the completion of a covered contract 

are hereby notified of their obligations to file EEO Standard Form 100 and to prepare an affirmative action plan(s) as 

required under the regulations set forth above.   

   

20. Access to Information: Seller agrees to comply with the United States Generally Accepted Accounting Principles 

or the International Financial Reporting Standards. If requested by Buyer, Seller will comply with and assist Buyer as 

reasonably necessary in its compliance with the requirements of the Sarbanes-Oxley statute and related regulations. 

Seller must make any of its certifiable financial statements available to Buyer upon request.   
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If requested by Buyer, Seller agrees to give Buyer or its authorized representative(s) access to all pertinent documents, 

data and other information relating to the Product, and to view any facility or process relating to the Product.   

   

21. Buyer’s Global Sourcing Code of Supplier Conduct: Seller hereby agrees to comply fully with the Supplier Code 

of Conduct, which is incorporated by reference herein.    

   

22. Waiver: The failure of Buyer to insist, in any one or more instances upon the performance of any of the terms, 

covenants or conditions of this order or to exercise any right hereunder, shall not be construed as a waiver or 

relinquishment of the future performance of any such terms, covenants or conditions or the future exercise of such 

right, but the obligation of Seller with respect to such future performance shall continue in full force and effect.   

   

23. Assignment: None of the sums due or to become due nor any of the work to be performed under this order shall 

be assigned nor shall Seller subcontract for completed or substantially completed material called for by this order 

without Buyer's prior written consent.   

   

24. Remedies: The remedies provided for herein shall be cumulative and in addition to any other or further 

remedies provided by law or equity. Seller will remain fully responsible for its obligations hereunder, regardless of the 

source of the Product or any component thereof. If Seller breaches any material provision, Buyer shall be entitled to an 

immediate injunction and specific performance to prevent any further breach. In addition, Buyer may, without prejudice 

for any other lawful remedy, immediately cancel all or any part of any order without notice or penalty to Buyer. Buyer 

shall have the right to set off against any amounts payable by Buyer to Seller under this order or any other agreements 

between Buyer and Seller any amounts which Seller owes to Buyer under this order or otherwise. In the event Buyer 

suffers damages or reduction in price from its customers due to Seller’s delay or breach of this Commitment, Seller will 

reimburse Buyer for such damage or loss of revenue including, without limitation, any attorneys’ fees and costs 

associated with litigating such breach. In the event of any disputes arising under this order, Buyer and Seller shall 

proceed diligently with the performance required hereunder pending resolution of any such dispute. If any portion of 

this order is invalid or unenforceable, the remaining portions of this order shall remain valid and enforceable.   

   

25. Dispute Resolution: In the event of a dispute between the parties arising out of or related to this order which 

solely concerns monetary damages or money due, the parties agree that a meeting shall be held promptly attended by 

representatives of each party having decision-making authority regarding the dispute to attempt in good faith to 

negotiate a resolution of the dispute. If the parties do not succeed in negotiating a resolution of the dispute, the parties 

shall use their best efforts to select an alternative dispute resolution procedure ("ADR"), such as a "mini trial" or 

mediation, to resolve the dispute. If the parties are unable to agree upon a form of ADR within an additional fifteen (15) 

days, then either party may pursue other available remedies upon written notice to the other party. If the parties are 

able to agree upon a form of ADR, they shall pursue its implementation in good faith and in a timely manner. In the 

event the ADR does not result in a resolution of the dispute, then either party may pursue other available remedies 

upon written notice to the other party. All disputes hereunder shall be resolved in the English language.   

Notwithstanding anything to the contrary herein, any dispute arising hereunder that is not subject to or resolved using 

an ADR procedure, shall be resolved in the United States federal courts serving Indianapolis, Indiana, U.S.A. or in the 

courts of the State of Indiana, as may be applicable, and such courts shall have exclusive jurisdiction and venue for 

resolution of all such disputes, and the parties hereto do hereby irrevocably submit to such jurisdiction and venue, 

waiving any objection to the contrary hereafter.   

   

26. Governing Law: This agreement shall be governed, interpreted and construed by, and in accordance with, the 

laws of the State of Indiana, U.S.A., without regard to the conflict of laws provisions thereof, and expressly excluding the 

United Nations Convention on Contracts for the International Sale of Goods, 1980 as amended.   

   



Last revised January 1, 2020    

27. Prevailing Language: This agreement shall be governed, interpreted and construed in the English language 

hereof, regardless of any translations that may be made into any other language.   

   

28. Force Majeure: Neither party shall be liable to the other for failure to perform its obligation under this purchase 

order when performance is prevented by flood, drought, fire, war, riot, acts of terrorism, or acts of God or  

Governments. During the Seller’s inability to supply Product or Services, Buyer may, at its option, procure such Product 

or Services from other sellers but will revert to the PO once the element of Force Majeure has been overcome.   

   

29. Product Stewardship Requirements: Seller must comply itself, and must cause its suppliers, to comply with all 

Product Stewardship Requirements (as defined herein) that are applicable to the items delivered under this order, as a 

result of the place the items are created or delivered to Buyer or the ultimate place Buyer’s own products or its 

customers’ products are sold or used. The seller is under a duty to ensure that the supplies do not present a health and 

safety risk when being properly used and agrees to indemnify and hold harmless Buyer in respect of all claims arising in 

connection with the breach of this duty.   

   

(a) Product Stewardship Requirements include, but are not limited to:   

   

(1) All applicable standards and legal requirements concerning chemical composition, labeling, recycling, packaging 

and product end-of-life disposal, including, but not limited to: the International Material Data System (IMDS) system, 

the European Union Waste Electrical and Electronic (WEEE) Directive, the European Union Restriction of Hazardous 

Substances (RoHS) Directive, the European Union End-of-Life Vehicle (ELV) Directive, the European Union Registration,   

Evaluation and Authorization of Chemicals (REACH) regulation, the European Union Batteries and Accumulators and 

Waste Batteries and Accumulators Directive, their respective revisions, their national implementations, amendments 

or successor systems, and their equivalents in other jurisdictions;   

   

(2) All applicable standards and legal requirements concerning product design for safety, energy and resource 

efficiency, recyclability, including associated product marking and labeling requirements;   

   

(3) All applicable standards and legal requirements concerning product packaging and transportation, including but 

not limited to: the regulations of the U.S. Department of Transportation concerning transportation of hazardous 

materials, including, but not limited to, training of personnel, packaging, marking, labeling, documenting, placarding, 

and responding to emergencies, the International Maritime Organization and the International Air Transport 

Association (IATA) and their respective revisions, amendments or successor systems, and their equivalents in other 

jurisdictions; and   

   

(4) Any requirement of Buyer or Buyer’s customer(s) concerning the chemical composition, design, labeling, 

recycling, packaging and end-of-life of any item provided to Buyer by Seller under this order, including but not limited 

to use restrictions or bans on certain substances.   

   

(b) Compliance with Product Stewardship Requirements includes, but is not limited to, Seller doing each of the following 

at its sole cost and expense, if required by any Product Stewardship Requirements:    

   

(1) Identifying the chemical composition of each item provided to Buyer by Seller including the chemical names and 

quantities contained in the item;   

   

(2) Immediately providing Buyer with documentation in the format specified by Buyer, of the chemical composition of 

the items provided to Buyer under this order together with sufficient information to allow safe use of the items, 

and providing updated documentation to Buyer in the event of any changes to the item;   
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(3) Eliminating certain regulated substances used in, with, or in connection with the items provided under this order;   

   

(4) Pre-registering, registering with, or notifying the regulatory agencies with respect to the chemical composition of 

the items provided by Seller under this order;   

   

(5) If requested by Buyer, providing Buyer with evidence (including analytical test reports) that the items provided to   

Buyer under this order comply with Product Stewardship Requirements;   

   

(6) If any Product Stewardship Requirements prohibit the delivery to Buyer of the items to be provided under this 

order, immediately informing Buyer and proposing an alternate solution to ensure the continuity of supply to 

Buyer in compliance with Product Stewardship Requirements and this order; and   

   

(7) Cooperating with Buyer in evaluating the item’s environmental and sustainability aspects and impacts throughout 

its life-cycle assessments in accordance with international standards, including its repair, maintenance and end-of- 

life disposal. Upon Buyer’s reasonable request, Seller will provide Buyer with data, information and documents 

evidencing Seller’s support of the foregoing efforts   

   

29. EHS Requirements: For services performed at Buyer’s locations, customers’ locations or other project sites, Seller 
(and its employees, agents and subcontractors) must:   

   

(a) Take all required precautions relating to environmental, safety and health (“EHS”) with respect to the services, 

including compliance with all applicable legal requirements. Buyer’s Safety Policy and EHS handbook (available upon 

request and incorporated into the Supplier Code of Conduct), and any additional site, project, or other specific health 
and safety requirements and protocols specified by Buyer (“Buyer’s EHS Requirements,” all of which are incorporated by 

reference herein).   
   

(b) In the event that Seller fails to comply with Buyer’s EHS Requirements, Buyer reserves the right to require Seller 

to stop the services and remove its employees, agents and subcontractors from the location until Seller has taken 

appropriate corrective actions. Seller shall be solely responsible for all costs, liabilities and claims associated with such 

stoppage, and shall not charge Buyer for any resulting stoppages. The rights and remedies of Buyer in this Section are in 

addition to, and not in lieu of, Buyer’s other rights and remedies under the order (including termination of the order).   

   

30. Buyer Programs: If Seller provides Buyer with items included within any of Buyer’s products, Buyer’s Supplier  

Excellence Manual (available upon request) as it may change during the course of this order applies to all purchases, 

except to the extent that the specific term is expressly modified by this order in which case these terms and conditions 

of this order apply.   

   

Buyer also requires Seller to comply with the Environmental Policy and Environmental Standards, the Supplier Code of 

Conduct, the Green Supply Chain Principles, the Restriction of Prohibited Materials, and any other policies as specified in 

writing by the Buyer.    

   


